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1. Thi s appeal by special |eave has been filed against the inpugned
j udgrment dated 22.6.2005 of the Division Bench of the Gujarat H gh Court
in Special Cvil Application No. 6329 of 1998.

2. Heard | earned counsel for the parties and perused the record.

3. Respondent No. 1 clains to be a registered public charitable trust
wor ki ng for safeguarding the interests of the persons engaged in the business
of slaughter and sale of livestock, nmutton etc. It is alleged that it is
functioning in the city of Ahnedabad in Gujarat since 1962 and has about

3000 nmenbers. Respondent No. 2 All Ahmedabad (Chhoti Jamat) Mutton

Mer chant Association is an association of persons who are engaged in the

sale of mutton in the city of Ahnedabad. Respondent No.3 i's an individua
who is doing the business of selling nuttonin the city of Ahnedabad.

4, The common grlevance of the respondents herein (the wit petitioners
before the Hi gh Court), is that with a viewto appease the Jain comunity

the State Governnent and the Ahnedabad Municipal Corporation (i'n short

\ 021t he Corporation\022) have, fromtime to time, taken decisions/passed
resolutions for closure of the nunicipal slaughter houses in Ahnedabad

during the period of the Paryushan festival (which is an inportant Jain
festival) resulting in serious violation of their fundanental right to trade and
do business in neat etc. They have alleged that in the year 1993, the State
Gover nment accepted the demand of some organi zati ons bel onging to t he

Jain community for closure of the municipal slaughter houses during the

peri od of Paryushan and issued directions to the Corporationto take
appropriate action accordingly. In subsequent years, the Corporation passed
resol utions for closure of the nunicipal slaughter houses for different period
ranging from8 to 18 days during the Paryushan festival.

5. They have all eged that the cl osure of the municipal slaughter houses
directly results in violation of their fundamental rights to do trade and

busi ness as guaranteed by Article 19(1)(g) of the Constitution and it cannot
be said to be a reasonable restriction nerely because a particular comunity
or a section of the society feels that for a particular period there should be
cl osure of the nunicipal slaughter houses as that will be in consonance with
the Jain ideol ogy of Ahinsa (non-violence).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

14

6. There were two resolutions inpugned in the wit petition passed by
the Standing Commttee of the Municipal Corporation for closure of the
nmuni ci pal sl aught er houses in Ahmedabad during the Paryushan festival.
These resolutions read as foll ows:

\ 023Resol uti on dated 14.8.1998:

Resol ved that during the current year from 19.8.1998,

Mhah Paryushan Parv of Jain Religion begins. Every

year during Paryushan Parv, the slaughter houses of this
Muni ci pality are closes. = Accordingly, having regard to

the sentinments of the citizens of Jain Religion, during the
current year also, on account of Paryushan Parv from
19.8.1998 to 26.8.1998, and as per the discussion in the
Commi ttee, sanction shoul d be obtained fromthe

Muni ci pal Corporation, to close Minicipal slaughter

houses every year, for eight days, during Paryushan Parv.

Resol uti on-dated 29.8. 1999:

Resol ved that as demanded by Shree Arihant Seva Sangj

and All Cujarat Diganbar Jain Samaj, Ahnmedabad, in
anticipation of the sanction of the Minicipal Corporation
sanction is granted to close the Minici pal slaughter
house for the period 27.8.1998 to 5.9.1998 of Di ganbar
Jain Society Paryushan Parv from 27.8.1998 to 5.9.1998;
and as per the discussion in the Conmittee, hereafter
every year, to close the municipal slaughter houses, for
ten days of Diganbar Jain Samaj Paryushan Parv.\ 024

7. Thus it appears that the closure of slaughter houses in Ahnedabad
was ordered by the Corporation for a period of 18 days, first from 19. 8. 1998
to 26.8.1998 in connection with the festival of the Shvetanber sect of the
Jain community and the other from27.8.1998 to 5.9.1998 during which the

Di gambar sect of the Jain community cel ebrates Paryushan festival.

However, during the course of the argunments, |earned senior counsels for the
appel l ants M. Soli Sorabjee and M. T.R Andhyarujina stated that the
closure is only for 9 days and not for 18 days which is evident from
paragraphs 20 & 23 of the affidavit filed on behalf of Ahmedabad Munici pa
Corporation in the connected Civil Appeals (C A Nos. 5479-81/2005).

8. The i mpugned resol uti ons dated 14.8.1998 and 29. 8. 1999 were passed
under Section 466(1)(D)(b) of the Bonbay Pr.ovi nciral Muni ci pa

Corporation Act, 1949. The said provision reads as follows:

\ 023The Commi ssi oner may make standi ng orders consi stent
with the provisions of this Act and the rules and by-laws
in respect of the followi ng matters, nanely: -
(A)\ 005\ 005\ 005.
(B)\ 005\ 005\ 005.
(©)\ 005\ 005\ 005.
(D) \ 005\ 005\ 005.

(b) fixing the days and the hours on and during
whi ch any market, slaughter-house or stock-yard
may be held or kept open for use and prohibiting
the owner of any private market from keeping it
cl osed wi thout |awful excuse on such days or
during such hours\024.

9. It may be mentioned that the slaughter houses in Ahmedabad are
owned and managed by the Ahmedabad Munici pal Corporation, but the
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ani mal s which are slaughtered there belong to private persons represented by
the respondents herein, who bring their animals to the sl aughter house for
sl aught eri ng.

10. The stand taken by the Minicipal Corporation is reflected in the
affidavit of Dr. Anil, Asstt. Superintendent (Slaughter Houses) filed in
Special Cvil Application No. 9031 of 2000. In paragraph 6 and 7 of his
affidavit, Dr. Anil has stated as under

\023 6. Inreply to para 5 of the petition | state and subnit
that it is no doubt true that the religions sentinments of the
Jain community are taken into consideration when

imposing this ban. | submit that it is not a question of
Jain community inposing its will upon rest of the people,

but it is a question of one section of society who believes
in kindness to ani nal's naking a request that during their
religious days their sentinents may be respected for these
few days, \if not-for all times. It is considering this
religious sentinent that for a few days ban is inposed.

7. In reply to para 7 of the petition, | state that the
petitioner is right in saying that the question which arises
before this Hon\022bl e Court is one of principle and not of
any specific event which happened during a particular

year. | further state and submt that the Corporation has
stated earlier what are the reasons which have led it to

i npose a ban for a few days during the Jain religious

days. In reply to the principles raised as under: -

(1) | respectfully state and submt that |ooking
tothe long terminterest of the city and

harmony with which the citizens are

expected to live, the Corporation is well

within its right for closing down the

sl aughter houses for a linmted period of tine.

(ii) | state and submit that such a closure is
certainly undisputable in public interest and

the restriction which it places tenmporarily

for a few days on the slaughter of animals is

in no way contrary to the Constitution

(iii) | state and submit that the action of the
Corporation is well within its power and not

nmal afi de and not contrary to | aw and not
violative of Article 19 of the Constitution.

(iv) | state that the Corporation\022s action as stated
above is taken not to discrimnate between

the communities but to see that if

comunities respect each others\022 feeling
and that nore tol erant society where people

of different religions can |live together
happily is brought about. Such a desire of
the Corporation can by no neans be

violative of Article 14 of the Constitution of
India. It is inmportant to appreciate that the
Corporation is not deciding between the

Jains and other comunities. Wat the
Corporation is attenpting to do is to see that
the religious beliefs of all comunities and
cl asses of society are respected placing as
l[ittle restriction or curb on the other
comunity so that all can live harnoniously
and peaceful ly.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 14

(v) | state that there is no fundanental right to
sl aughter animals. | state and submit that

the i npugned action as stated above is

absolutely in public interest and as al ready

stated above, it is not to satisfy religious
sentinments of a particular section but to see

that the conmunity as a whole lives

cordially respecting each other\022s religious
bel i ef .

(vi) | respectfully state and submit that Section
466(1)(d)(b) is legal and just and | leave it to

ny |awer to raise relevant argunent on this

| egal issue.

(vii) | state and submi't that-the action of the
corporation is legal and valid. It is an

absol utely bonafi de exercise of power. It is

not for a collateral purpose viz. to appease
Jains. [|-amnot going into |l ength on the

sane i ssue as the sanme has been referred to

in former paragraphs of the affidavit. | state

and submit that the power has been
exercised to see that the citizens of

Ahrmredabad can all live cordially together

respecting religious sentinents of each

ot her\ 024.

11. The State Governnent filed its replyin Special Cvil Application No.

9509 of 1993. In paragraph 4 of the affidavit filed by Shri MV. Khal asi,
Under Secretary to the Governnent, Urban Devel opnent and urban Housi ng
Departnent, reference has been nade to the-incident involving murder of
Snt. Gtaben Shah (Activist of Hnsa Nivaran Saniti) and it has been
averred that keeping in view the representations nade by the Jain

organi zati ons and personal requests nmade by emnent citizens it was deci ded
to close the slaughter houses during the Paryushan days. Shri Khal asi has
referred to the judgnent of Suprene Court in Jan Mohamed\ 022s case and
averred that the petitioners cannot conplain of the violation of their
fundanental rights of trade and business sinply because the Minicipa

sl aught er houses are closed during the period of the Paryushan.

12. Duri ng the pendency of the petitions, Hinsa Virodhak Sangh, Satellite
Murti puj ak Jai n Sangh, Shree Laxm Vardak Jain Sangh and Shree

Shahi baug G rdhar Nagar Jai n Swetanmbar Murti Pujak Sangh got

thensel ves i npl eaded as parties to the wit petitions or were all owed to be
i mpl eaded as party respondents. Thereafter, Dr. K K  Shah, President of

H nsa Virodhak Sangh filed affidavit dated 17.8.1998 in Special Cvi
Application No. 6239 of 1998. He has referred to the Farman issued by
Mughal Enperor Akbar in the 16th century, notifying 12 days of the nonth

of Badharva including 8 days of the Paryushan as the period of abstinence
during which no living creature would be sl aughtered, ‘and averred that the
petitioners\022 right to trade and business in |ivestock, nmeat etc. is not violated
on account of closure of the slaughter houses during the period of the
Paryushan. Shri Jayesh Manubhai Shah has also filed affidavit 17.8.1998 on
behal f of three Jain Sanghs. |n paragraph 4 of his affidavit, Shri Jayesh
Manubhai Shah has averred as under: -

\023The Jain religion is a very old religion based mainly on

the principles of \023Ahi nsa\ 024 of the highest order. In the

days of Paryushan Parva all the Jains all over the world

wi || observe various religious activities such as fasting,

prayers, attending the |ectures providing and observing

\ 023Ahi nsa\ 024. The Jains are believing in not killing or

hurting even a snmall insect, therefore, the killing or

cutting of the animals in the slaughter houses during
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these days of Paryushan Parva affect and hurt the

religious feelings of all Jains. The respondent Nos. 1 and
2 have been respecting the religious feeling of Jains since
 ast many years and during the closure of the slaughter
houses in Paryushan Parva days there are no conplaints
regardi ng non-supply of meat or its products by

consuners, traders etc. thereof\024.

13. It was submitted by | earned counsel for the appellants before the Hi gh
Court that the closure of the nunicipal slaughter houses during the period of
Paryushan shoul d be decl ared as an unreasonable restriction on the rights of
the wit petitioners to carry on trade and business in |ivestock, mutton etc.
It is alleged that the inpugned resol utions were passed by the Corporation in
vi ew of the demand nade by sone organi zations belong to the Jain

conmunity and it has nothing to do with the general public interest. It was
further subnmitted that the fundanental rights of those engaged in the trade
and business of slaughtering aninmals and/or selling meat etc which is

guar ant eed under Article 19(1)(g) of the Constitution cannot be put to peri

or jeopardized with a view to assuage the feelings of any particular

conmuni ty-or a particular section of 'society, or as a mark of religious
sentinments of a particular comunity. It was subnmitted that a | arge nunber

of people living in Ahnmedabad are non-vegetarians and their right to food of
their choice is an integral part of the right to |life guaranteed under Article 21
of the Constitution which cannot be violated at the whins and fancies of the
Jain community.

14. It was al so submitted that the inpugned resol utions of the Corporation
were totally arbitrary and discrimnatory and hence violative of Article 14 of
the Constitution apart fromviolating Article 19(1)(g) of the Constitution

15. Inreply it was subnitted before the H gh Court by | earned counsels
for the Minicipal Corporation and the State of Gujarat that the inpugned
resolutions were valid and there is no violation of any constitutiona
provision. It was submitted that non-vegetarians should respect the
sentinments of the Jain comunity and shoul d not conplaint against the

cl osure of the slaughter houses sinply because it may adversely affect their
busi ness for a few days. A reference was nade to the decision of this Court
in Haji Usmanbhai Qureshi vs. State of Gujarat AIR 1986 SC 1213 in

whi ch a Constitution Bench of this Court upheld the ban on slaughter of
bul I s and bul | ocks bel ow the age of 16 years. It was subnitted that the right
to eat non-vegetarian food cannot be treated as a part of theright to life
under Article 21 of the Constitution and the closure of Minicipal slaughter
houses for a few days cannot be said to be arbitrary or violative of Article
19(1)(g) or Article 14 of the Constitution.

16. Ref erence was al so made to the decision of this Court /in Minicipa
Corporation vs. Jan Mhamred AIR 1986 SC 1205 where cl osure of the
nuni ci pal corporation slaughter houses by the Corporation for 7 days i.e.
during Janmast hanmi, Mhatnma Gandhi\022s Birthday, 30th January, Mhavir
Jayanti, Ram Navani, etc. was held to be valid.

17. By the inpugned judgrment, the Division Bench of the H /gh Court

hel d that the inpugned resolutions of the Minicipal Corporation were
constitutionally invalid. The Division Bench of the Hi gh Court held that the
wit petitioners\022 right to freedomto carry on the trade of slaughtering and
selling meat cannot be curtailed or abridged nerely at the asking of a
particul ar section of society, or organizations belonging to a particular
conmunity nerely because the menbers of that particular comunity feel

that according to their religion people should not eat non-vegetarian food
during a particular festival. The Division Bench was of the view that

whet her the people eat vegetarian food or non-vegetarian food is their
private affair and the Court cannot nake any pronouncenent about it.

People living in different parts of the country have different eating habits.
Even in a particular locality, village or town, there are sone who are
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vegetarian and ot hers who are non-vegetarian. The Division Bench held that
no restriction can be placed on the slaughtering or eating of neat nerely
because it may hurt the sentiments or the religious feelings of a particular
comunity or a society.

18. The Division Bench of the High Court strongly relied on the decision
of a Constitution Bench of this Court in Mohd. Faruk vs. State of

Madhya Pradesh AIR 1970 SC 93.

19. We have carefully considered the judgnent of the Constitution Bench
in Md. Faruk\022s case (supra). In that judgnent reference was nmade to the
decision of the earlier Constitution Bench in Mhd. Hanif Quareshi vs.

State of Bihar AIR 1958 SC 731 in which it was held - (i) that a total ban

on the slaughter of cows of all ages and cal ves of cows and of she-buffal oes,
nmal e and femal e, was reasonable and valid; (ii) that a total ban on the

sl aught er of she-buffal oes or breeding bulls or working bullocks (cattle as
wel | as buffal oes), so long as they were capable of being used as nilch or
draught cattle, was al so reasonable and valid; and (iii) that a total ban on the
sl aughter ~of she-buffal oes, bulls and bullocks (cattle or buffalo) after they
ceased to be capable of yielding mlk or of breeding or working as draught

ani mal s . was not in the interest of the general public and was invalid.

20. Ref erence was also made in M. Faruk\022s case (supra) to Abdu
Haki m Quarishi vs. State of Bihar AR 1961 SC 448 where it was held

that the ban on the slaughter of bulls, bullocks and she-buffal oes bel ow t he
age of 20 or 25 years was not a reasonable restriction in the interest of the
general public and was void. The Court observed that a bull, bullock or
buffalo did not remain useful after it was 15 years old, and whatever little
use it may then have was greatly offset by the econonic disadvantages of
feedi ng and mai ntai ni ng unserviceable cattle. ' This Court also held that the
additional condition that the animal nust, apart from being above 20 or 25
years of age, be unfit was a further unreasonable restriction. On that ground
the relevant provisions in the Bihar, U/P. and Madhya Pradesh Acts were

decl ared invalid.

21. I n paragraph 11 of M. Faruk\022s case (supra), this Court observed

\ 023The sentinents of a section of the people may be hurt by
permtting slaughter of bulls and bullocks in prenises

mai ntai ned by a local authority. But a prohibition

i mposed on the exercise of a fundanental right to carry

on an occupation, trade or business will not be regarded

as reasonable, if it is inposed not in the interest of the
general public, but nerely to respect the susceptibilities
and sentinents of a section of the peopl e whose way of

life, belief or thought is not the same as that of the

cl ai mant\ 024

22. It was on the basis of the observations nmade in'the aforesaid para 11
in Md. Faruk\022s case (supra) that the Division Bench of the H gh Court
struck down the inpugned resol utions of the Ahnmedabad Muni ci pal

Cor por ati on.

23. Before we proceed further it may be nentioned that a Seven-Judge
Constitution Bench judgnent of this Court in State of Gujarat vs.

M rzapur Mdti Kureshi Kassab Jamat & Os. 2005(8) SCC 534 has

partially overrul ed the decision of the Five-Judge Constitution Bench in M.

Hani f Qureshi\022s case (supra). In the aforesaid decision the Seven-Judge
Constitution Bench has referred, inter alia, to the decision in the Five-Judge
Constitution Bench decision in Ml. Faruk\022s case (supra) (in para 29). |In

par agraph 67 of the Seven-Judge bench judgnent it has been observed:
\023The State and every citizen of India nust have

conpassion for living creatures. Conpassion, according

to the Oxford Advanced Learner\022s Dictionary nmeans \023a

strong feeling of synmpathy for those who are suffering

and a desire to help them 024. According to the Chanbers
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20th Century Dictionary, conpassion is fellowfeeling, or
sorrow for the sufferings of another; pity\022\024. Conpassion
i s suggestive of sentinments, a soft feeling, enotions
arising out of synpathy, pity and kindness. The concept

of compassion for living creatures enshrined in Article
51-A(g) is based on the background of the rich cultura
heritage of India the |and of Mahatma Gandhi, Vi nobha,
Mahaveer, Buddha, Nanak and others. No religion or

holy book in any part of the world teaches or encourages
cruelty. Indian society is a pluralistic society. It has
unity in diversity. The religious, cultures and people my
be diverse, yet all speak in one voice that cruelty to any
living creature nmust be curbed and ceased\ 024.

24. We have quot ed paragraph 67 of the Seven-Judge Bench deci sion of
this Court because this observation will be deenmed to have inpliedly
overrul ed the observation in paragraph 11 of the judgment in M. Faruk\022s
case (supra) that sentinments of a particular section of the people are
irrelevant in inposing a prohibition

25. We are of the opinion-that the inpugned judgment of the H gh Court
cannot be sustained. I'n our opinion, the inmpugned resolutions of Ahnedabad
Muni ci pal Corporation are valid, and there is no violation of Articles 14,
19(1)(g) or 21 of the Constitution.

26. Had t he i nmpugned resol uti ons ordered cl osure of rmunicipal slaughter
houses for a considerable period of time we may have held the inpugned

resol utions to be invalid being an excessive restriction on the rights of the
but chers of Ahnedabad who practise their profession of neat selling. After

all, butchers are practicing a trade and it is their fundamental right under
Article 19(1)(g) of the Constitution which is guaranteed to all citizens of
India. Mreover, it is not a matter of the proprietor of the butchery shop

al one. There may be al so several worknmen therein who may becone

unenpl oyed if the sl aughter houses are cl osed for a considerable period of

time, because one of the conditions of the licence given to the shop-owners

is to supply neat regularly in the city of Ahnmedabad and this supply cones
fromthe munici pal slaughter houses of Ahnmedabad. “Also, a |arge nunber

of people are non-vegetarian and they cannot be conpelled to becone

vegetarian for a long period. What one eats is one\022s personal affair and it is
a part of his right to privacy which is included in Article 21 of our
Constitution as held by several decisions of this Court.” In R Rajagopal vs.
State of Tam |l nadu AIR 1995 SC 264 (vide para 28) this Court held that

the right to privacy is inplicit inthe right to life and |iberty guaranteed by
Article 21. It is a ‘right to be |et al one\022.

27. However, in the present case, the closure of the slaughter houses is
only for 9 days and not for a considerable period of tine. W have,
therefore, to take a bal anced view of the matter.

28. In this connection it may be nentioned that there is a | arge popul ation
of the Jain comunity in the States of Rajasthan and Cujarat. ' The Jains

have a religious festival called Paryushan during which they do penance.

Qut of respect, for their sentiments surely the non-vegetarians can remain
vegetarians for 9 days in a year

29. M. Soli Sorabjee, |earned senior counsel for one the appellants
submitted that even non-vegetarians can get nmeat fromother cities of

Gujarat or fromother States during these 9 days\022 period of Paryushan and
they will not be conpelled to becone vegetarians. Learned counse

submitted that it is only the nunicipal slaughter houses which are closed for
9 days, but there is no ban on eating neat during those 9 days which can
easily be procured fromoutside. W do not agree.

30. We have to take a practical view of the matter. Mbst people do not
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have the noney to purchase neat fromother cities or other States and bring
it to Ahnedabad. Alnpst all neat eaters get their neat fromthe | oca

but cher shop in the city, usually froma shop which is close to their

resi dence. Hence, closure of the slaughter house, in substance, neans
conpel ling the non-vegetarians to becone vegetarians for 9 days.

31. However, we agree with M. Sorabjee that the restrictionis only a
partial restriction for alimted period, and it is not disproportionate. Hence
it is not an unreasonable restriction

32. VWile it is true that the fundanmental right of the wit petitioners under
Article 19(1)(g) is affected by the inpugned resolutions of the municipa
corporation, we have further to exam ne whether the resolutions are saved

by Article 19(6) which states that reasonable restrictions can be put on the
right to freedom of trade and occupati on under Article 19(1)(g) of the
Constitution.

33. I'n this connection, we may now refer to the well known Constitution
Bench deci'sion of this Court in State of Madras vs. V.G Row 1952 SCR
597, wher'e this Court observed that while determining the reasonable
restriction, the Court should consider not only the factors of the restriction
such as the duration and the extent but al so the circunstances and the
manner in which the inposition has been authorized. The Court further
observed

\023It is inportant inthis context to bear in mnd that the

test of reasonabl eness, wherever prescribed, should be

applied to each individual statute inpugned, and no

abstract standard, or general pattern of reasonabl eness

can be laid down as applicable to all cases. The nature of

the right alleged to have been infringed, the underlying

purpose of the restrictions inposed, the extent and

urgency of the evil sought to be renedi ed thereby, the

di sproportion of the inposition, the prevailing conditions

at the tinme, should all enter intothe judicial verdict. In

eval uating such elusive factors and formng their own

conception of what is reasonable, in all the circunstances

of a given case, it is inevitable that the social phil osophy

and the scale of values of the judges participating in'the

deci sion should play an inportant part, and the linmt to

their interference with | egislative judgnent in such cases

can only be dictated by their sense of responsibility and
self-restraint and the sobering reflection that the

Constitution is nmeant not only for people of their way of

thinking but for all, and that the majority of the el ected
representatives of the people have, in authorizing the

i mposition of the restrictions, considered themto be

r easonabl e\ 024.

34. The af oresai d observations have become | ocus classicus. In the

present case we have noticed that the closure of the slaughter house is only
for 9 days and not for a considerable period of time. | This decision indicates
that the restriction is reasonable. A period of 9 days is a very short tinme and
surely the non-vegetarians can becone vegetarians during those 9 days out

of respect for the feeling of the Jain community. Al so, the dealers in neat
can do their business for 356 days in a year, and they have to abstain fromit
for only 9 days in a year. Surely this is not an excessive restriction
particularly since such closure has been observed for many years.

35. In the above observation in State of Madras vs. V.G Row (supra)
nmention has been made therein of the things to be seen in judgi ng whet her

the restriction is reasonable or not, and one inportant consideration is

whet her the restriction is disproportionate. |n our opinion, there is no

di sproportionate restriction because the restriction is only for a short period
of 9 days. Mreover, in the above observation in V.G Row\ 022s case (supra),
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it is also nmentioned that Courts nmust act with a sense of responsibility and
self-restraint with the sobering reflection that the Constitution is neant not
only for people of their way of thinking but for all, and the majority of the

el ected representatives of the people have in authorizing the inposition of

the restrictions considered themto be reasonabl e.

36. Judgi ng fromthat angle nentioned above in V.G Row 022s case (supra),

whi ch has been consistently followed thereafter, in our opinion the closure

of sl aughter house cannot be said to be an unreasonable restriction on the

wit petitioners\022 right to do their trade and busi ness of slaughtering aninals.

37. In this connection, reference may be nade to Om Prakash and

others vs. State of U P. and others 2004 (3) SCC 402, where this Court

hel d that a nunicipal bye-law prohibiting sale of neat, fish and egg in

Ri shi kesh is valid considering the fact that nost people in Risikesh come for
religious purposes and nenbers of several conmunities are strictly
vegetarian, and it is such people who come in |large nunbers to visit
Haridwar, Mini-Ki-Reti are vegetarians.

38. It may be nmentioned that the inpugned resol utions which have been

nmade under Section 466(1)(D)(b)of the Bonbay Provincial Minicipa

Cor porations Act, 1949 anount to a piece of delegated legislation. A piece

of delegated legislation is also statutory in character and the only limtation
on it is that it should not violate the provisions of the parent statute or of the
Constitution. In our opinion, the inpugned resolutions of the Corporation

do not violate the /'parent statute or any constitutional provisions.

39. We have recently held in Govt of Andhra Pradesh & Ors. vs. Smt.

P. Laxm Devi, JT 2008(2) 8 SC 639 that the Court shoul d exercise judicia
restraint while judging the constitutional validity of statutes. |n our opinion
the sanme principle also applies when judging the constitutional validity of

del egated | egi sl ati on.and here al'so there should be judicial restraint. There
is a presunption in favour of the constitutionality of statutes as well as

del egated legislation, and it is only when there is a clear violation of a
constitutional provision (or of the parent statute, in the case of del egated

| egi sl ati on) beyond reasonabl e doubt that the Court should declare it to be
unconstituti onal

40. In the present case, we do not find any clear violation of any
constitutional provision by the inpugned resolutions. /As already stated
above, had the closure of the slaughter houses been ordered for a

consi derabl e period of time, we would have declared it to be

unconstitutional on the ground of violation of Articles 14, 19(1)(g) as well as
21 of the Constitution. However, in the present case, the closure is only for
a few days and has been done out of respect for the sentinments of the Jain
conmunity which has a large population in Gujarat. ~Mreover such closure
during Paryushan has been consistently observed in Ahmedabad for a very

long tine, at least from 1993 and probably for a | onger period.

41. It nust be renenbered that India is a nmulti-cultural pluralistic society
with trenendous diversity. There are a |arge nunber of religions, castes,

| anguages, ethnic groups, cultures, etc. in our country. Sonebody is tall
sonebody is short, sonebody is fair, sonebody is brown, sonebody is dark

in conmpl exi on, someone has Caucasi an features, someone has Mngol oi d

features, sonmeone has Negroid features, etc. W may conpare our country

with China which is larger in population and size than India. China has 1.3
billion people while our populationis 1.1 billion. Also, China has nore than
twice our land area. However, there is broad honpbgeneity in China. Al

Chi nese have Mongol oid features; they have a common witten script

(Mandarin Chinese) and 96% of them belong to one ethnic group called the

Han Chi nese.

42. On the other hand, India as stated above, has trenendous diversity and
this is due to large scale mgrations and invasion into India over thousands
of years.

43. People migrate fromunconfortable areas to confortable areas.
Bef ore the conming of nodern industry there were agricultural societies and
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India was a paradise for these because agriculture requires level land, fertile
soil, plenty of water for irrigation etc. which was i n abundance in |ndia.

Way woul d anybody living in India mgrate to Afganistan which has a

harsh terrain, rocky and mountai nous and covered with snow for severa

nonths in a year when one cannot grow any crop? Hence, al nost al

m grations and invasions canme fromoutside into India (except in recent

ti mes when sone people have gone to other countries for job opportunities).

Most of the migrations/invasions came fromthe North-Wst, and to a much

| esser extent fromthe North-East of India. Thus, people kept pouring into
India, and it is for this reason that there is so much diversity in India.

44. As the great Urdu poet Firaq Gorakhpuri wote :
Ij t+ehus fgan ij vdokes vkye ds fQ@ kd
dkf Qys xqt+jrs x, fgUngLrku Ckurk x;k
Vi ch neans \ 026

\0231n the land of Hi nd, the Caravans of the peopl es of
The worl d kept conming in and India kept getting formed\ 024

45. Since India is a country of great diversity, it is absolutely essential if
we wi sh to keep our country united to have tol erance and respect for al
conmunities and sects. It was due to the wi sdom of our founding fathers

that we have a Constitution which is secular in character, and which caters to
the tremendous diversity in our country.

46. Thus it is the Constitution of India which is keeping us together
despite all our trenendous diversity, because the Constitution gives equa
respect to all comunities, sects, lingual and ethnic groups, etc. in the
country.

47. The architect of nobdern Indi a was the great Mighal Enperor Akbar
who gave equal respect to people of all conmunities and appointed themto
the highest offices on their nerits irrespective of their religion, caste, etc.

48. The Enperor Akbar hel d di scussions with scholars of all religions and
gave respect not only to Miuslimscholars, but also'to H ndus, Christians,
Parsis, Sikhs, etc. Those who came to his court were given respect and the
Enperor heard their views, sonetimes alone, and sonetimes in‘the

| badat khana (Hall of Wbrship), where people of all religions assenbled and

di scussed their views in a tolerant spirit. —The Enmperor declared his policy of
Sul eh-e-Kul, which nmeans universal tolerance of all religions and
conmunities. He abolished Jeziya in 1564 and the pilgrimtax in 1563 on

Hi ndus and pernmitted his Hindu wife to continue to practise her own religion
even after their marriage. This is evident fromthe Jodha Bai /Pal ace in

Fat ehpur Sikri which is built on H ndu architectural pattern.

49, In 1578, the Parsi theol ogian Dastur Mahyarji ‘Rana was invited to the
Enperor\ 022s court and he had detail ed di scussions with Enperor Akbar and
acquai nted himabout the Parsi religion. Simlarly, the Jesuit Priests Father
Antoni o Monserrate, Father Rodol fo Acquaviva and Father Francisco

Enriques etc. also came to the Enperor\022s court on his request and acquai nted
hi m about the Christian religion. The Enperor also becane acquainted with

Si khi sm and cane into contact with GQuru Anar Das and Guru Ram Das (see

‘ The Mughal Enpire\ 022 by R C. Mjundar).

50. Thus, as stated in the Canbridge History of India (Vol.lV \026 The

Mughal Period) Enperor Akbar conceived the idea of beconing the father

of all his subjects, rather than the | eader of only the Mislinms, and he was far

ahead of his tines. As nentioned by Pt. Jawahar Lal Nehru in ‘The

Di scovery of India\022, \023Akbar\022s success is astonishing, for he created a sense
of oneness anong the diverse el enments of India.\024

51. In 1582, the Enperor invited and received a Jain del egati on consisting
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of Hiravijaya Suri, Bhanuchandra Upadhyaya and Vijayasena Suri. Jainism

with its doctrine of non-violence, made a profound i npression on him and

i nfluenced his personal life. He curtailed his food and drink and ultinately

abstained fromflesh diet altogether for several nonths in the year. He
renounced hunting which was his favourite pastine, restricted the practice of
fishing and rel eased prisoners and caged birds. Slaughter of animals was
prohi bited on certain days and ultimately in 1587 for about half the days in
the year.

52. Akbar\ 022s contact with Jains began as early as 1568, when Padma
Sunder who bel onged to the Nagpuri Tapagaccha was honoured by him

53. As nentioned in Dr. |Ishwari Prasad\022s ‘ The Miughal Enpire\022, the Jains
had a great influence on the Enperor. A disputation was held in Akbar\022s
court between the Jain nonks Buddhi sagar of Tapgaccha and Suddha Kirti

of Khartargaccha on the subject of Jain religious cerenpny called Pansadha

in which the wi nner was given the title Jagatguru by Akbar. Having heard

of the virtues and learning of Hr Vijaya Suri in 1582 the Enperor sent an
invitation to himthrough the Mighal Viceroy at Ahnmedabad. He accepted it

in the interests of his religion. He was offered noney by the Viceroy to
defray the expenses of the journey but he refused. The del egation consisting
of Hir Vijaya Suri, Bhanu Chandra Upadhyaya and Vijaya Sen Suri started

on their journey and wal ked on foot to Fatehpur Sikri and were received

with great honour befitting inperial guests. Hir Vijaya Suri had di scussion
with Abul Fazl. He propounded the doctrine of Karna and an i npersona

God. When he was introduced to the Emperor he defended true religion and
told himthat the foundati on of faith shoul d be daya (conpassion) and that
CGod is one though he'is differently naned by different faiths.

54. The Enperor received instruction in Dharma from Suri who expl ai ned
the Jain doctrines to him He discussed the existence of God and the
qualities of a true Guru and reconmended non-Killing (Ahinsa). The

Enperor was persuaded to forbid the slaughter of aninmals for six nonths in
Gujarat and to abolish the confiscation of the property of deceased persons,
the Sujija Tax (Jeziya) and a Sul'ka (possibly a tax on pilgrins) and to free
caged birds and prisoners. He stayed for four years at Akbar\022s court and | eft
for Gujarat in 1586. He inparted a know edge of Jainismto Akbar and
obt ai ned various concessions to his religion. The Enperor is said to have
taken a vow to refrain fromhunting and expressed a desire to | eave off neat-
eating for ever as it had becone repulsive. The Enperor presented to him
Padma Sundar scriptures which were preserved in his palace: He offered
themto Suri as a gift and he was pressed by the Enperor to accept them

The killing of aninmals was forbidden for certain days.

55. I f the Enperor Akbar could forbid neat eating for six nonths in a
year in Qujarat, is it unreasonable to abstain fromneat for nine daysin a
year in Ahmedabad today?

56. Enperor Akbar was a propagator of Sul eh-i-Kul (universal toleration)
at a tine when Europeans were indulging in religious massacres e.g. the St
Bar t hol onew Day nassacre in 1572 of Protestants, (called Huguenots) in
France by the Catholics, the burning at the stake of Protestants by Queen
Mary of Engl and, the massacre by the Duke of Alva of mllions of people

for their resistance to Rone and the burning at the stake of Jews during the
Spani sh I nquisition. W nmay al so nention the subsequent nassacre of the
Catholics in Ireland by Ctomwel |, and the nutual nmassacre of Catholics and
Protestants in Gernmany during the thirty year war from 1618 to 1648 in

whi ch the popul ati on of Germany was reduced from18 nillion to 12

mllion. Thus, Enmperor Akbar was far ahead of even the Europeans of his
times.
57. Enperor Akbar hinsel f abstai ned fromeating neat on Fridays and

Sundays and on sone other days, as has been nmentioned in the Ain-I-Akbari
by Abul Fazl.
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58. It was because of the wise policy of toleration of the G eat Emperor
Akbar that the Miughal enpire lasted for so | ong, and hence the sane wi se
policy of toleration alone can keep our country together despite so much
diversity.

59. We may give another historical illustration of tolerance in our
country. In the reign of Nawab Wajid Ali Shah of Avadh, in a certain year
Hol i and Muharrum coincidentally fell on the same day. Holi is a festival of

j oy, whereas Muharrumis an occasion for nourning. The Hindus of
Lucknow deci ded that they would not celebrate Holi that year out of respect
for the sentinents for their Miuslimbrethren. On that day, the Nawab j oi ned
the Muharrum procession and after burial of the Tazia at Karbala he

enquired why Holi is not being celebrated. He was told that it was not being
cel ebrat ed because the Hindus out of respect for the sentinments of their

Musl im brethren had decided not to play Holi that year because it was a day
of nourning for the Miuslins. On hearing this, Nawab Wajid Ali Shah

decl ared that since H ndus have respected the sentinents of their Mislim
brothers, it is also the duty of the Muslins to respect the sentinents of their
H ndu brethren. Hence, he announced that Holi woul d be cel ebrated the

sanme day and he hinmself was the first who started playing Holi on that day
and thereafter everyone i nLucknow, including the Miuslins, played Holi

al though it was Muharrumday also. It is this kind of sentinment of tolerance
whi ch al one can keep our country united.

60. We are making these comments because what we are noticing now a-
days is a growi ng tendency of intolerance in our country.

61. Article 1(1) 'of the Constitution states \023India i.e Bharat is a Union of
St at es\ 024.
62. It may be nmentioned that during the Constituent Assenbly debates

sonme nenbers of the Constituent Assenbly were of the view that India

shoul d be described as a Federation. ~However, instead of the word
"Federation" the word "Union" was deliberately selected by the Drafting

Comm ttee of the Constituent Assenbly to indicate two things, viz., (a) that
the Indian Union is not the result of an agreenment by the States, and (b) that
the conponent States have no freedomto secede fromit.

63. Moving the Draft Constitution for the consideration of the Constituent
Assenbly on Novenber 4, 1948, Dr. Anbedkar, Chairnman of the Drafting
Conmittee expl ained the significance of the use of the expression "Union"

i nstead of the expression "Federation":-

"It is true that South Africa which is a unitary State is
described as a Union. But Canada which is a Federation

is also called a Union. Thus the description of India as a
Uni on, though its constitution is federal, does no viol ence
to usage. But what is inportant is that the use of the
word "Union" is deliberate. | do not know why the word
“Union" was used in the Canadi an Constitution. But 1

can tell you why the Drafting Committee has used it.

The Drafting Committee wanted to nake it clear that
though India was to be a federation, the federati on was
not the result of an agreenent by the States to join in a
federation, and that the federation not being the result of
an agreenent, no State has the right to secede fromit.
The federation is a Union because it is indestructible.
Though the country and the people may be divided into
different States for conveni ence of adm nistration, the
country is one integral whole, its people a single people
living under a single inperiumderived froma single
source. The Anericans had to wage a civil war to
establish that the States have no right of secession and
that their federation was indestructible. The Drafting
Conmittee thought that it was better to make it clear at
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the outset rather than to leave it to speculation or to
di spute".

64. The Drafting Committee thus clearly attached great inmportance to the
use of the term "Union" as synbolic of the determ nation of the Assenbly to
maintain the unity of the country. This was evident fromthe discussions on
draft article 1 in the Assenbly on Novenber 15, 1948.

65. Thus India is not an association or confederation of States, it is a
Uni on of States and there is only one nationality that is Indian. Hence every
Indian has a right to go any where in India, to settle anywhere, and work and
do business of his choice in any part of India, peacefully.

66. These days unfortunately sone people seemto be perpetually on a
short fuse, and are willing to protest often violently, about anything under
the sun on the ground that a book or painting or filmetc. has \023hurt the
sentiments\ 024 of their comunity. These are dangerous tendenci es and nust
be curbed with an iron hand. W are one nation and nust respect each other
and shoul'd have tol erance.

67. As the great Tanmi|l Poet Subramaniya Bharati wote :
\ 023Muppadhu kodi nugamudaya
Eni'l mai-puram ondr udayal
I val Seppunpzhi padhi netudaya
Eni | Si ndhanai /ondrudayal \ 024

Whi ch means \'026
\ 023Thi s Bharatnmmata has thirty crores of faces!
But her body i s one.
She speaks eight een | anguages!
But her thought is one\024

68. The great Tami| poet Kaniyan Pookundranar wote :
\ 023Yadhum oor e yaavarum kel i r\'024
Whi ch means-

\023Al | places are ny own pl aces
Al'l people are nmy own kith and kin\024

69. Simlarly, the great poet Saint Tiruvalluvar in Chapter 74 verse 735 of
Ti rukkural wrote:

\ 023Pal kuzhuvum paazhseyyum ut pagayum

Vendal ai kku kol kurunbum i | | adhu nnadu\ 024

VWhi ch neans \ 026

\ 023That al one can be called as a prosperous country
which is free from separati st tendencies
and people who harmits sovereignty\024.

70. In the Shanti Parv of Mhabharata Bhi shma Pitamah tells
Yudhi shthir:

Hksns x. kk fous\022kqgfg fHkUukLrq
Lkqt; k% i j SS% k

rLEkkr 1| a] kr;sxsu iz;rsju x.kk%
I nk  kk

(Chapter 107/108 Shl oka 14)
Whi ch neans-
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\ 023Republ i cs have been destroyed only because of interna
divisions, it is only when there are interna

di vi sions between the people, that an eneny can
destroy it, hence a republic should always try to

achieve, unity and good relations between its people.™

In the same Shanti Parv, Bhishma Pitamah al so said

rs"kkeU; ksU; f HkUukuka
Lo’ kf Rdeuqfr " Br ke kk

fuxzg% | kf. M S% dk; 2% f {kl zkeso
g?kkur % k

VWhi ch neans V026

\'023The intel ligent authorities of a republic should suppress
t hose | eaders of factions who try to divide the peopl e\ 024.

(Chapter 107/108 Shl oka 26)

71. In the present case we have seen that for a |ong period slaughter
houses have been closed in Gujarat for a few days out of respect for the
sentinments of the Jain community, which has a sizable population in Qujarat
and Raj asthan. W see nothing unreasonable in this restriction

72. As already stated above, it is a short restriction for a few days and
surely the non-vegetarians can remain vegetarian for this short period. Al so,
the traders in nmeat of Ahnedabad will not suffer much nerely because their
busi ness has been cl osed down for 9 days in a year.  There is no prohibition
to their business for the remaining 356 days in a year. In a multi cultura
country like ours with such diversity, one should not be over sensitive and
over touchy about a short restriction when it is being done out of respect for
the sentiments of a particular section of society. It has been stated above
that the great Enperor Akbar hinself used to remain /a vegetarian for a few
days every week out of respect for the vegetarian section of-the Indian

soci ety and out of respect for his Hndu wife. W too should have simlar
respect for the sentiments for others, even if they are a minority sect.

73. In view of the above, the appeal is allowed. The inpugned judgnent
is set aside and the inmpugned resolutions of the Minicipal Corporation of
Ahrmedabad are held to be valid. There shall be no order as to costs.

74. Resultantly, all the connected appeals stand allowed. ' There shall be
no order as to costs.




